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NOMINATION  OF  RAFAEL  DIAZ  TO  BE  ASSO- 
CIATE JUDGE  ON  THE  SUPERIOR  COURT  OF 
THE  DISTRICT  OF  COLUMBIA 


WEDNESDAY,  FEBRUARY  23,  1994 

U.S.  Senate, 
Committee  on  GtOVErnmental  Affairs, 

Washington,  DC. 

The  Committee  met,  pursuant  to  notice,  at  2:11  p.m.,  in  room 
SD-342,  Dirksen  Senate  Office  Building,  Hon.  Jim  Sasser  presid- 
ing. 

Present:  Senator  Sasser. 

Staff  present:  Doris  Clanton  and  Deborah  Cohen,  from  the  staff 
of  Senator  Glenn;  Susanne  Marshall,  from  the  staff  of  Senator 
Roth;  John  Wagster  and  John  Belferman,  from  the  staff  of  Senator 
Sasser;  and  Paul  Feeney,  from  the  staff  of  Senator  McCain. 

OPENING  STATEMENT  OF  SENATOR  SASSER 

Senator  Sasser.  The  Committee  will  come  to  order. 

I  want  to  welcome  you  before  the  Committee  this  afternoon,  Con- 
gresswoman  Norton,  and  we  look  forward  to  hearing  from  you.  I 
think  you  are  here  to  present  one  of  your  constituents,  and  we 
would  be  pleased  to  hear  from  you  at  this  time. 

TESTIMONY  OF  HON.  ELEANOR  HOLMES  NORTON,  REP- 
RESENTATIVE IN  CONGRESS  FROM  THE  DISTRICT  OF  CO- 
LUMBIA 

Ms.  Norton.  Thank  you  very  much.  Senator  Sasser. 

Mr.  Chairman,  I  am  particularly  pleased  and  proud  to  introduce 
to  you  and  strongly  recommend  for  your  consideration  as  a  judge 
on  the  Superior  Court  of  the  District  of  Columbia  Rafael  Diaz,  who 
has  been  nominated  for  that  post  by  President  Clinton. 

I  feel  I  should  apologize,  Mr.  Chairman,  that  you  have  to  sit  to 
confirm  District  of  Columbia  judges  at  all,  even  of  the  quality  of 
the  one  before  you  today  or  the  candidate  before  you  today,  Mr. 
Diaz.  Local  judges,  of  course,  should  be  locally  appointed  and  the 
Senate  should  not  have  to  bother  with  such  matters. 

I  do  have  a  bill  pending  beyond  my  statehood  bill  that  I  hope  will 
remove  this  jurisdiction  to  the  District  of  Columbia,  so  that  title  11, 
involving  civil  and  criminal  justice  matters  and  appointments  to 
local  judgeships  will  not  occupy  your  time. 

If  the  Senate  must  confirm,  it  could  not  have  a  more  worthy  can- 
didate. Rafael  Diciz  has  the  best  £ind  deepest  experience  for  the  Su- 
perior Court,  experience  of  Utigating  comphcated  civil  and  criminal 

(1) 


matters  as  an  assistant  corporation  counsel  for  the  District  of  Co- 
lumbia. He  has  distinguished  himself,  Mr.  Chairman,  for  10  years, 
and  he  has  survived  a  very  competitive  selection  process,  one  that 
assures  his  excellence. 

His  service  to  the  community  in  other  ways,  ways  other  than  his 
professional  service  are  noteworthy,  as  well,  among  them  his  presi- 
dency of  the  Hispanic  Bar  Association,  his  commissionership  of  the 
DC  Commission  on  Human  Rights,  and  even  today  he  served  on 
the  board  of  the  National  Veterans  Legal  Services  Project. 

I  must  tell  you,  Mr.  Chairman,  that  the  District  is  particularly 
proud  of  Mr.  Diaz.  He  is  only  the  third  Hispanic  to  be  nominated 
to  the  local  bench.  Yet,  we  have  a  growing,  vibrant,  intelligent,  and 
resourceful  Hispanic  community. 

We  are  also  proud  that  Mr.  Diaz  is  a  Vietnam  veteran,  grew  up 
in  Spanish  Harlem  and  made  his  way  through  school  at  City  Col- 
lege, then  decided  on  Washington,  DC,  because  he  came  to  law 
school  here  at  Antioch,  the  distinguished  pubhc  service  law  school, 
and  brought  him  to  our  city  where  he  has  been  generously 
participatory  in  our  community,  and  has  distinguished  riimself  as 
a  first  class  professional. 

His  wife  Martha  and  his  two  pretty  young  daughters  cannot  be 
more  proud  of  Mr.  Diaz  than  his  fellow  Washin^onians  are  that 
he  has  been  chosen  and  nominated  by  President  Clinton  for  this 
most  important  post,  especially  these  days  in  the  District  of  Colum- 
bia. 

I  am,  therefore,  Mr.  Chairman,  pleased  to  recommend  to  you 
Rafael  Diaz  to  be  a  judge  of  the  Superior  Court  of  the  District  of 
Columbia,  and  I  strongly  ask  that  he  be  confirmed. 

Senator  Sasser.  Thank  you  very  much,  Congresswoman  Norton. 
We  very  much  appreciate  your  appearing  before  us  this  afternoon 
and  giving  us  the  benefit  of  your  views  regarding  your  constituent. 
They  carry  great  weight  with  the  Committee,  as  you  know. 

We  would  be  pleased  to  have  you  sit  through  the  remainder  of 
the  hearing,  although  I  know  you  have  a  very  busy  schedule,  and 
if  you  have  other  engagements  that  you  must  attend  to,  we  would 
certainly  be  pleased  to  excuse  you. 

Ms.  Norton.  I  appreciate  that,  and  I  thank  you  for  your  consid- 
eration, Mr.  Chairman. 

Senator  Sasser.  Thank  you  very  much. 

This  afternoon,  the  Committee  on  Governmental  Affairs  is  con- 
vening to  consider  the  nomination  of  Rafael  Diaz,  as  has  been  stat- 
ed by  Congresswoman  Norton.  Mr.  Diaz  was  nominated  by  Presi- 
dent Clinton  on  October  18,  1993,  to  fill  the  seat  of  the  late  Hon. 
Robert  Shuker  as  an  associate  judge  of  the  Superior  Court  of  the 
District  of  Columbia. 

For  those  who  are  unfamiliar  with  the  process,  the  President  of 
the  United  States  selects  judicial  nominees  for  the  District  from  a 
list  of  three  candidates  submitted  by  the  District  of  Coliunbia  Judi- 
cial Nominating  Commission,  and  upon  confirmation,  the  nominee 
is  entitled  to  serve  a  15-year  term  on  that  court. 

Now,  Mr.  Diaz  comes  to  the  Committee  fi-om  the  Office  of  Cor- 
poration Counsel  of  the  District  of  Columbia,  where  he  has  been  a 
trial  attorney  for  nearly  a  decade.  A  more  detailed  description  of 
the  nominee's  background  can  be  found  in  his  biographical  and  fi- 


nancial  statements  which  will  be  included  in  this  afternoon's  hear- 
ing record. 

But  I  would  like  to  summarize  the  highlights  of  the  nominee's  re- 
sume for  the  benefit  of  those  here  today.  Mr.  Diaz  was  bom  in  San 
Juan,  Puerto  Rico,  £uid  grew  up  in  New  York  City.  Following  serv- 
ice with  the  U.S.  Navy  from  1963  to  1967,  Mr.  Diaz  enrolled  at  the 
City  College  of  New  York,  obtaining  his  bachelor's  degree  in  1976. 
During  this  time,  he  was  employed  as  a  deputy  clerk  to  the  U.S. 
District  Court  for  the  Eastern  District  of  New  York. 

The  nominee  attended  the  Antioch  School  of  Law  here  in  Wash- 
ington, which  was  the  forerunner  of  the  District  of  Columbia  School 
of  Law,  and  he  graduated  from  that  law  college  in  1981.  Now,  after 
clerking  with  the  DC  Office  of  the  People's  Counsel  and  a  stint  in 
private  practice,  Mr.  Diaz  entered  the  corporation  counsel's  office 
in  December  of  1984.  It  is  our  understanding  that  his  duties  there 
involved  extensive  trial  practice,  including  before  the  court  to 
which  he  has  now  been  nominated,  on  a  variety  of  civil  matters  af- 
fecting the  Government  of  the  District  of  Columbia. 

It  is  customary  at  hearings  to  consider  nominations  pending  be- 
fore the  Committee  on  Governmental  Affairs  to  also  include  in  the 
record  a  description  of  the  Committee's  confirmation  procedures, 
and  these  procedures  adopted  as  Committee  rule  8  in  1978  are  de- 
signed to  ensure  a  complete  investigation  of  the  nominee's  back- 
ground, qualifications  and  integrity,  £uid  to  inquire  into  his  or  her 
suitability  for  the  position  to  which  he  or  she  may  have  been  nomi- 
nated. 

I  have  already  referred  to  this  nominee's  detailed  biographical 
and  financial  statements,  which  were  reviewed  at  some  length  by 
Committee  staff  and  have  been  made  available  for  public  inspection 
at  the  offices  of  the  Committee. 

In  addition,  a  thorough  background  investigation  was  carried  out 
by  the  Federal  Bureau  of  Investigation.  The  report  of  this  inves- 
tigation is  reviewed  by  the  Chairman  and  by  the  ranking  minority 
member  of  the  Committee. 

Following  the  preliminary  investigative  stage  and  prior  to  today's 
hearing,  the  nominee  was  interviewed  by  the  staff  of  the  Commit- 
tee, and  their  foUowup  report  to  the  Committee  remains  confiden- 
tial. At  this  point,  though,  I  want  to  take  the  opportunity  to  thank 
Mr.  Diaz  on  behalf  of  the  Committee  for  his  assistance  and  for  his 
full  cooperation  with  the  Committee  and  with  the  Committee  staff. 

Now  we  are  prepared  to  take  the  nominee's  testimony.  Mr.  Diaz, 
if  you  would  kindly  stand  and  raise  your  right  hand,  I  will  admin- 
ister the  oath:  Do  you  solemnly  swear  that  the  testimony  you  are 
about  to  give  in  this  hearing  shall  be  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  so  help  you,  God? 

Mr.  Diaz.  I  do. 

Senator  Sasser.  Please  be  seated. 

TESTIMONY  OF  RAFAEL  DL\Z,  TO  BE  ASSOCUTE  JUDGE  ON 
THE  SUPERIOR  COURT  OF  THE  DISTRICT  OF  COLUMBIA 

Senator  Sasser.  The  Committee  has  several  standard  questions 
which  we  are  required  to  ask  on  the  record,  pursuant  to  Committee 
rule  8,  and  I  will  begin  with  this  one: 


Mr.  Diaz,  do  you  know  of  any  reason,  personal  or  otherwise, 
which  would  prevent  you  from  fully  and  honorably  discharging 
your  responsibilities  as  a  judge  on  the  Superior  Court  of  the  Dis- 
trict of  Columbia? 

Mr.  Diaz.  No,  I  do  not,  sir. 

Senator  Sasser.  Second,  as  far  as  you  are  able  to  presently  fore- 
see, do  you  plan  to  serve  a  full  15-year  term,  if  you  are  confirmed 
to  office? 

Mr.  Diaz.  It  is  my  intent. 

Senator  Sasser.  Is  there  anything  else  in  your  personal  or  pro- 
fessional background  which  would  present  any  conflict  of  interest 
with  the  position  and  responsibilities  for  which  you  have  been  nom- 
inated? 

Mr.  Diaz.  None  that  I  can  think  of. 

Senator  Sasser.  Should  a  conflict  of  interest,  though  presently 
unforeseen,  or  even  the  appearance  of  a  conflict  arise  in  the  future, 
will  you  tell  the  Committee  how  you  would  plan  to  resolve  such  a 
conflict? 

Mr.  Diaz.  Yes,  sir.  Depending,  of  course,  on  the  conflict,  I  would 
ensure  that  all  the  facts  are  correct  and,  in  so  doing,  I  will  recuse 
myself  from  whatever  case  or  matter  or  proceeding  may  be  before 
me  that  would  render  that  proceeding — that  would  make  it  jeop- 
ardize the  integrity  of  the  entire  process. 

Senator  Sasser.  Finally,  Mr.  Diaz,  do  you  agree  without  reserva- 
tion to  respond  to  any  reasonable  summons  to  appear  and  testify 
before  a  diUy  constituted  committee  of  this  Congress  or  of  the  Con- 
gress, if  you  are  confirmed? 

Mr.  Diaz.  Yes,  sir,  I  agree. 

Senator  Sasser.  Those  are  the  questions  that  we  are  required  to 
ask  under  the  Committee  rules. 

Mr.  Diaz,  we  would  be  pleased  to  entertain  any  further  state- 
ment you  might  wish  to  make.  Let  me  ask  you,  I  think  you  are  ac- 
companied here  by  your  fsunily  and  finends,  and  would  you  like  to 
introduce  them  this  afternoon  to  the  Committee? 

Mr.  Diaz.  Yes,  sir,  I  would. 

I  have  present  my  wife,  Martha  Ann  Diaz-Ortiz.  Would  you 
please  stand  up? 

Senator  Sasser.  Welcome. 

Mr.  Diaz.  I  have  my  oldest  daughter,  Alexandra  Arianna  Diaz. 

Senator  Sasser.  Yes. 

Mr.  Diaz.  And  my  youngest  daughter,  Elise  Nicole  Diaz. 

Senator  SASSER.  We  want  to  welcome  those  two  young  ladies 
here  this  afternoon. 

Mr.  Diaz.  In  the  back,  I  have  my  brother,  Kennedy  John  Diaz. 

Senator  SASSER.  Welcome  to  you,  sir. 

Mr.  Diaz.  Sitting  right  next  to  him  is  my  cousin,  Juan  Velazquez 
Ortiz. 

Senator  Sasser.  Welcome  to  you  also,  sir. 

Mr.  Diaz.  Thank  you  very  much. 

Senator  Sasser.  Thank  you,  Mr.  Diaz.  We  are  pleased  to  have 
your  family  here  with  you  today. 

We  will  be  happy  now  to  hear  any  statement  by  you  that  you 
might  wish  to  make  regarding  your  background,  regarding  your 
views  or  qualifications  which  you  think  would  be  relevant  to  the 


position  for  which  the  President  of  the  United  States  has  nomi- 
nated you. 

Mr.  Diaz.  Thank  you  very  much,  Mr.  Sasser,  for  the  opportunity. 

I  do  have  a  very  brief  statement  that  I  want  to  make,  and  that 
is  I  want  to  thank  the  Members  of  the  Senate.  I  want  to  thank  the 
President,  I  want  to  thank  Congresswoman  Norton  and  all  others 
who  up  to  now  have  shown  and  expressed  support  in  my  abilities 
and  on  my  side,  adding  strength  to  my  nomination. 

I  would  like  to  thajik  them  for  the  opportunity  to  continue  to 
serve  in  public  service  and  to  serve  our  commimity  locally,  and  na- 
tionally, if  necessary.  I  expect  that  I  will  be  able  to  fulfill  my  duties 
to  the  best  of  my  abilities,  given  the  extensive  litigation  experience 
that  I  have  before  this  particular  court  on  which  I  will  be  sitting. 
I  just  hope  that  I  will  be  able  to  do  my  best. 

Thank  you. 

Senator  Sasser.  Thank  you,  and  I  am  confident  that  you  will  be 
able  to  accomplish  your  task. 

In  addition  to  the  other  materials  that  were  designated  for  inclu- 
sion in  the  record  of  this  hearing,  I  think  it  is  appropriate  to  men- 
tion a  letter  of  support  from  the  Honorable  Jose  A.  Villanueva,  of 
the  Court  of  Common  Pleas  of  Cuyahoga  County,  in  the  Committee 
Chairman's  home  State  of  Ohio.  In  other  words,  this  is  fi*om  Sen- 
ator Glenn's  home  State. 

Any  other  written  materials  addressed  to  the  Committee  and 
pertinent  to  this  nomination  shall  be  included  in  the  hearing 
record. 

It  is  the  custom  of  the  Committee,  whenever  possible,  to  hold  the 
hearing  record  open  on  nominations  for  at  least  10  days.  We  will 
hold  tWs  record  open  until  the  close  of  business  on  the  first  avail- 
able business  d^,  Monday,  March  7.  And  let  me  encourage  any 
Member  of  the  Committee  not  present  today — and  let  me  advise 
them  through  staff — if  you  have  additional  questions  for  the  nomi- 
nee, to  submit  them  in  writing  for  his  written  response,  so  that 
both  questions  and  answers  may  appear  in  the  record. 

Mr.  Diaz,  this  is  a  relatively  painless  procedure,  as  you  can  see, 
and  I  want  to  thank  you  and  your  family  and  your  guests  for  ap- 
pearing before  the  Committee  this  afternoon.  I  am  hopeful  and  op- 
timistic that  the  Committee  and  then  the  Senate  will  act  swiftly  on 
your  nomination,  and  I  think  we  can  look  forward  to  that  happen- 
ing. 

Is  there  any  further  business  to  come  before  the  Committee 
today? 

If  there  is  not,  the  Committee  will  stand  adjourned  subject  to  the 
call  of  the  Chair. 

[Whereupon,  at  2:26  p.m.,  the  Committee  was  adjourned.] 
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BIOGRAPHICAL  AND  FINANCIAL  INFORMATION  REQUESTED  OF  NOMINEE 

A.  Biographical  Information 

1.  Name:  (Include  any  former  names  used.) 

Rafael  Diaz. 

2.  Position  to  which  nominated: 

Associate  Judge  of  the  Superior  Court  of  the  District  of  Columbia. 

3.  Date  of  Nomination: 

October  18,  1993. 

4.  Address:  (List  current  place  of  residence  and  office  addresses.) 

(Current  Residence)  6622  Harlan  Place,  NW.,  Washington,  D.C.  20012. 
(Current  Office)  441  4th  St.,  NW.,  Room  6N05  Washington,  D.C.  20001. 

5.  Date  and  Place  of  Birth: 

June  4,  1944,  San  Juan,  Puerto  Rico. 

6.  Msuital  Status:  (Include  maiden  name  of  wife  or  husband's  name.) 

Married,  Martha  Ann  Diaz-Ortiz. 
Spouse's  Maiden  Name:  Martha  Ann  Ortiz. 

7.  Names  and  Ages  of  Children: 

Alexandra  Axiana  Diaz,  Age  7,  and  Elise  Nicole  Diaz,  Age  4. 

8.  Education:  List  secondary  and  higher  education  institutions,  dates  attended, 
degree  received  and  date  degree  granted. 

Antioch  School  of  Law,  July  1978-Jime  1981,  Juris  Doctor,  June  1981. 
The  City  College  of  New  York,  January  1969-February  1976,  Bachelor  of 
Arts,  February  1976. 

9.  Employment  Record:  List  all  jobs  held  since  college,  including  the  title  or  de- 
scription of  job,  name  of  employer,  location  of  work,  and  dates  of  employment. 
(Please  use  separate  attachment,  if  necessary.) 

Trial  Attorney,  D.C.  Office  of  the  Corporation  Counsel,  441  4th  St.,  NW., 
Room  6N05,  Washington,  D.C.  20001,  December  10,  1984  to  Present. 

Attorney,  Self-employed,  1844  Columbia  Road,  NW.,  Apt.  201,  Washing- 
ton, D.C.  20009,  April  1984  to  December  10,  1984. 

Associate  (Attorney),  Hayes  &  White,  2000  K  St.,  NW.,  Washington,  D.C. 
20036,  April  1983  to  April  1984. 

Law  Clerk,  D.C.  Office  of  People's  Counsel,  14th  St.  between  K  &  L  Sts., 
NW.,  Washington,  D.C,  October  1981  to  April  1983. 

(Law  schoot-July  1978-June  1981.) 

Law  Clerk,  Glenn  L.  Reitze,  Esq.,  1801  Columbia  Road,  NW.,  Washing- 
ton, D.C.  20009,  September  1980-October  1981. 

Courtroom  Deputy  Clerk  to  Hon.  Edward  R.  Neaher,  U.S.  District  Court, 
Eastern  District  of  New  York,  225  Cadman  Plaza  East,  Brooklyn,  N.Y., 
April  1975-July  1978. 

Deputy  Clerk,  U.S.  District  Court,  Eastern  District  of  New  York,  225 
Cadman  Plaza  East,  Brooklyn,  N.Y.,  January  1971-Julv  1978. 

Taxi  driver,  (various  teud-cab  companies  in  New  York  City.  I  do  not  recall 
their  names  or  addresses).  New  Yorlt,  N.Y.,  September  1970-January  1971. 

Nursing  Assistant,  Mount  Sinai  Hospital,  1()0  Street  and  Madison  Ave., 
New  York,  N.Y.  10029,  March  1967-June  1970. 

10.  Mihtary  Service:  List  any  miUtfuy  service,  including  dates,  rank,  and  type  of 
disch£u-ge. 

U.S.  Navy,  1963-1967,  Hospitahnan  (E-3),  Honorable  Discharge. 

11.  Government  Experience:  List  any  advisory,  consultative,  honorary  or  other 
peut-time  service  or  positions  with  Federal,  State,  or  local  governments,  other  than 
those  listed  above. 

(7) 
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None. 

12.  Previous  Appointmenta:  Prior  to  this  appointment,  have  you  ever  been  nomi- 
nated for  a  position  requiring  confirmation  by  the  Senate?  If  so,  please  Ust  each 
such  position,  including  the  date  of  nomination,  Senate  conformation,  and  Commit- 
tee hearing,  if  any. 

None. 

13.  Business  Relationships:  List  all  positions  held  as  an  officer,  director,  trustee, 
partner,  proprietor,  agent,  representative,  or  consultant  of  any  corporation,  com- 
pany, firm,  partnership,  or  other  business  enterprise,  educational  or  other  institu- 
tion. 

None. 

14.  Memberships:  List  all  memberships  and  offices  held  in  professional,  business, 
fraternal,  scholarly,  civic,  public,  charitable  and  other  organizations. 

Boardmember,  National  Veterans  Legal  Services  Project,  2000  S  St., 
NW.,  Washington,  D.C. 

15.  Political  Affiliations  and  Activities: 

(a)  List  all  offices  with  a  political  party  which  you  have  held  or  any  pubUc 
office  for  which  you  have  been  a  candidate. 

None. 

(b)  List  all  memberships  and  offices  held  in  and  services  rendered  to  all 
political  parties  or  election  committees  during  the  last  10  years. 

None. 

(c)  Itemize  all  political  contribution  to  any  individual,  campaign  organiza- 
tion, political  party,  political  action  committee,  or  similar  entity  of  $50  or 
more  for  the  past  5  years. 

None. 

16.  Honors  and  awards:  List  all  scholarships,  fellowships,  honorsuy  degrees,  hon- 
orary society  memberships,  military  medals  and  other  special  recognitions  for  out- 
standing service  or  achievements. 

Military  Ribbons/Awards:  Vietnam  Service  Medal,  National  Defense  Serv- 
ice Medal,  Fleet  Marine  Force  Combat  Operations  Medal. 

17.  Published  writings:  List  the  titles,  publishers,  and  dates  of  books,  articles,  re- 
ports, or  other  pubUshed  materials  which  you  have  written.  It  would  be  helpful  for 
the  Committee  to  have  three  copies  of  each  published  writing.  Please  denote  any 
of  those  for  which  you  are  unable  to  provide  copies. 

None. 

18.  Speeches:  Provide  the  Committee  with  three  copies  of  any  formal  speeches  you 
have  deUvered  during  the  last  5  years  of  which  you  have  copies  and  are  on  topics 
relevant  to  the  position  for  which  you  have  been  nominated. 

None. 

19.  Congressional  Testimony:  Have  you  ever  testified  before  a  Committee  of  the 
Congress?  If  so,  please  provide  details,  including  dateCs). 

None. 

20.  Selection: 

(a)  Do  you  know  why  you  were  chosen  for  this  nomination  by  the  Presi- 
dent? 

My  solid  record  and  reputation  for  competence  which  have  been  widely 
noted.  Strongly  recommended  bv  a  wide  range  of  people.  The  fact  that  I 
have  proven  myself  with  a  decade's  service  to  the  District  of  Columbia.  The 
belief  by  President  Clinton  that  I  will  be  an  outstanding  judge.  See  at- 
tached copy  of  White  House  Press  Release  dated  October  18,  1993.^ 

(b)  What  do  you  believe  in  your  background  or  employment  experience  af- 
firmatively qualifies  you  for  this  particular  appointment? 

I  have  attained  extensive  litigation  experience  as  an  attorney.  Since  1984. 
I  have  worked  as  a  trial  attorney  for  the  Office  of  the  Corporation  Counsel 
for  the  District  of  Columbia.  The  first  two  years  I  spent  as  a  prosecutor  in 
the  Criminal  Division.  The  remaining  eight  years  1  spent  in  the  Civil  Divi- 
sion focusing  on  a  broad  range  of  civil  litigation  on  behalf  of  the  District 
of  Columbia  as  a  plaintiff  and  as  a  defendant. 

Prior  to  attending  law  school  in  1978,  I  worked  for  four  years  as  a  deputy 
clerk  for  the  U.S.  District  Court  for  the  Eastern  District  of  New  York  and 
for  three  years  as  a  Court  Clerk  for  U.S.  District  Judge  Edward  R.  Neaher. 

For  over  20  years  I  have  been  working  in  the  legal  field.  My  practice  of 
law,  for  the  major  portion  of  that  time,  has  been  almost  exclusively  devoted 
to  litigation. 


Retained  in  the  Committee  files. 


B.  Future  Employment  Relationships 

1.  Will  you  sever  all  connections  with  your  present  employers,  business  firms, 
business  associations  or  business  organizations  if  you  are  confirmed  by  the  Senate? 

Yes. 

2.  Do  you  have  any  plans,  commitments  or  agreements  to  pursue  outside  employ- 
ment, with  or  without  compensation,  during  your  service  with  the  government?  If 
so,  explain. 

No. 

3.  Do  you  have  any  plans,  commitments  or  agreements  after  completing  govern- 
ment service  to  resume  employment,  affiliation  or  practice  with  your  previous  em- 
ployer, business  firm,  association  or  organization? 

No.  ^ 

4.  Has  anybody  made  a  commitment  to  employ  your  services  in  any  capacity  after 
you  leave  government  service. 

No.  ^    . 

5.  If  confirmed,  do  you  expect  to  serve  out  your  full  term  or  until  the  next  Presi- 
dential election,  whichever  is  appUcable? 

Yes. 

C.  Potential  Confucts  of  Interest 

1.  Describe  all  financial  arrangements,  deferred  compensation  agreements,  and 
other  continuing  dealings  with  business  associates,  clients  or  customers. 

None. 

2.  Indicate  any  investments,  obhgations,  liabilities,  or  other  relationships  which 
could  involve  potential  conflicts  of  interest  in  the  position  to  which  you  have  been 
nominated. 

None. 

3.  Describe  any  business  relationship,  dealing  or  financial  transaction  which  you 
have  had  during  the  last  10  years  whether  for  yourself,  on  behalf  of  a  chent,  or  act- 
ing as  an  agent,  that  could  in  any  way  constitute  or  result  in  a  possible  conflict  of 
interest  in  the  position  to  which  you  have  been  nominated. 

My  principal  chent  for  the  past  10  years  has  been  the  District  of  Colum- 
bia government.  The  District  is  a  party  to  numerous  proceedings  brought 
in  the  Superior  Court  of  the  District  of  Columbia.  The  Office  of  the  Corpora- 
tion Counsel  is  the  legal  representative  of  the  District  in  said  proceedings. 
Since  December  10,  1984, 1  have  worked  as  a  trial  attorney  for  the  Corpora- 
tion Counsel.  It  is  quite  likely  that  matters  where  the  District  is  a  party 
will  come  before  me.  I  anticipate  recusing  myself  from  those  matters  almost 
automatically  for  the  initial  period  of  one  year.  Thereafter,  I  will  examine 
such  cases  on  a  case-by-case  basis  to  determine  if  there  is  any  basis  for 
recusation. 

4.  Describe  any  activity  during  the  past  10  years  in  which  you  have  engaged  for 
the  purpose  of  directly  or  indirectly  influencing  the  passage,  defeat  or  modification 
of  any  legislation  or  affecting  the  administration  and  execution  of  law  or  public  pol- 
icy. 

In  1983,  as  Boardmember  of  the  D.C.  Hispanic  Bar  Association,  I  partici- 
pated with  other  members  of  the  Board  in  examining  the  need  for  inter- 
preters at  the  D.C.  Superior  Court  and  D.C.  Jail  for  non-EngUsh  speaking 
persons.  The  efforts  of  the  Hispanic  Bar  Association  ultimately  resulted  in 
the  passage  of  the  D.C.  Interpreter  Services  Act  sometime  after  December 
1984  when  I  obtained  employment  with  the  D.C.  Government  and  ceased 
to  be  actively  involved  in  tnis  particular  project. 

5.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  any 
that  may  be  disclosed  by  your  responses  to  the  above  items.  (Please  provide  copies 
of  any  trust  or  other  agreements.) 

See  the  answer  to  number  3  above. 

6.  Do  you  agree  to  have  written  opinions  provided  to  the  Committee  by  the  des- 
ignated agency  ethics  officer  of  the  agency  to  which  you  are  nominated  and  by  the 
Office  of  Government  Ethics  concerning  potential  conflicts  of  interest  or  any  legal 
impediments  to  your  serving  in  this  position? 

Yes. 

D.  Legal  Matters 

1.  Have  you  ever  been  disciplined  or  cited  for  a  breach  of  ethics  for  unprofessional 
conduct  by,  or  been  the  subject  of  a  complaint  to  any  court,  administrative  agency, 
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professional  association,  disciplinary  committee,  or  other  professional  group?  If  so, 
provide  details. 
No. 

2.  Have  you  ever  been  investigated,  arrested,  charged  or  held  bv  any  Federal, 
State,  or  other  law  enforcement  authority  for  violation  of  any  Federal,  State,  county 
or  municipal  law,  regulation  or  ordinance,  other  than  a  minor  traffic  offense?  If  so, 
provide  details. 

No.  «=  u         • 

3.  Have  you  or  any  business  of  which  you  are  or  were  an  otncer  ever  been  m- 
volved  as  a  party  in  interest  in  any  administrative  agency  proceeding  or  civil  litiga- 
tion? If  so,  provide  details. 

No. 

4.  Have  you  ever  been  convicted  (including  pleas  of  guilty  or  nolo  contendere)  of 
any  criminal  violation  other  than  a  minor  traffic  offense? 

No. 

5.  Please  advise  the  Committee  of  any  additional  information,  favorable  or  unfa- 
vorable, which  you  feel  should  be  considered  in  connection  with  your  nomination. 

In  June  1993,  during  the  course  of  discovery  in  defending  a  complex  civil 
action  the  Court  imposed  monetary  sanctions  of  $250  for  not  responding 
timely  to  discovery  requests.  This  occurred  while  I  was  engaged  in  daily 
depositions  in  another  complex  civil  matter  where  the  District  brought  a 
lawsuit  to  obtain  approximately  $3  million  in  unclaimed  funds.  Although  I 
had  requested  assistance  in  advance  to  meet  the  deadline  for  the  discovery 
responses  in  the  defense  case,  the  Office  of  the  Corporation  Counsel  was 
understaffed  and  was  unable  to  provide  assistance  to  me.  Thus,  I  prioritized 
the  demands  of  Utigation  by  weighing  the  significance  of  drawing  sanctions 
in  the  defense  case  against  obtaining  substantial  revenue  for  the  District 
in  the  plaintiff's  case. 

E.  Financial  Data 
(Retained  in  Committee  Files.) 

F.  Questions  Concerning  Statutory  Qualifications  Pursuant  to  District  of 
CoLUMBL\  Court  Reform  and  Criminal  Procedure  Act  of  1970,  Sec.  11- 
1501(b)  of  the  D.C.  Code  as  Amended 

1.  Are  you  a  citizen  of  the  United  States? 

Yes. 

2.  Are  you  a  member  of  the  bar  of  the  District  of  Columbia? 

Yes. 

3.  Have  you  been  a  member  of  the  District  of  Columbia  bar  for  at  least  5  years? 
(Give  year  in  which  you  became  a  member.) 

Yes.  1983. 

4.  If  the  answer  to  No.  3  is  "No" 

(a)  Are  you  a  professor  of  law  in  a  law  school  in  the  District  of  Columbia? 

Not  applicable. 

(b)  Are  you  an  attorney  employed  in  the  District  of  Columbia  by  the  Unit- 
ed States  or  the  District  of  Columbia? 

Not  applicable. 

(c)  Have  you  been  eUgible  for  membership  in  the  bar  of  the  District  of 
Columbia  for  at  least  5  ye£U"s? 

Not  applicable. 

(d)  Upon  what  grounds  is  that  eligibility  based? 

Not  applicable. 

5.  Are  you  a  bona  fide  resident  of  the  District  of  Columbia? 

Yes. 

6.  Please  state  the  addresses  of  your  actual  places  of  abode  (including  temporary 
residences  with  dates  of  occupancy  for  the  last  5  years). 

6622  Harlan  Place,  NW.,  Washington,  D.C.  20012. 

7.  Have  you  maintained  an  actual  placed  of  abode  in  such  area  for  at  least  5 
years? 

Yes. 

8.  Are  you  a  member  of  the  District  of  Columbia  Commission  on  Judicial  Disabil- 
ities and  Tenure  or  the  District  of  Columbia  Judicial  Nomination  Commission? 

No. 

9.  Have  you  been  a  member  of  either  Commission  within  the  last  12  months? 

No. 
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AFFIDAVIT 

Knrnb L Ul  fj^— being  duly  sworn,  hereby  states  that  he/she  has  read  and  signed  the  foregoing  Statement 

on  Biographical  and  Financial  Information  and  that  the  information  provided  therein  is,  to  the  best  of  his/her  knowledge, 
current,  accurate,  and  complete.  '^ 


Subscribed  and  sworn  before  me  this  _<L_^I^day  of    r->C>^ 


Noury  PuUiC 

Mr  Cowmlwloii  Eipiros  Ftbnur  38, 1M4 


SUPPLEMENTAL  STATEMENT  OF  RAFAEL  DL\Z  TO  JUDICLU.  APPLICATION 

As  a  Senior  Trial  Attorney  in  the  Civil  Division  of  the  Office  of  Corporation  Coun- 
sel for  the  District  of  Columbia,  the  cases  assigned  to  me  have  increasingly  con- 
sisted of  complex  Civil  I  cases.  As  illustrated  by  the  sample  of  cases  listed  below 
and  attachments  hereto,  the  results  I  have  obtained  for  my  cUent,  the  District  of 
Columbia,  have  been  substantially  favorable. 

In  all,  my  total  litigation  experience  consists  of  ten  years  as  a  trial  attorney  and 
seven  years  as  a  Courtroom  Deputy  Clerk  in  the  U.S.  District  Court  for  the  Eastern 
District  of  New  York.  Nine  of  tne  ten  years  of  trial  work  have  been  with  the  Office 
of  Corporation  Counsel.  Two  of  those  years  were  exclusively  devoted  to  criminal  liti- 
gation. The  rest  have  been  in  civil  Utigation. 

Since  1990,  the  date  of  my  last  application  for  a  Superior  Court  judgeship,  I  have 
litigated  various  cases  from  which  issues  of  considerable  significance  to  the  legal 
community  have  evolved.  In  addition  to  the  trials,  jury  and  non-jury,  my  litigation 
skills  have  continuously  sharpened  through  continuing  legal  educational  training. 

1.  Additional  trial/litigation  experience. 

(A).  Coulart,  et  al.  v.  District  of  Columbia,  et  al.,  Civil  Action  No.  3563-89,  Civil 
I,  D.C.  Super.  Ct.  Trial  was  held  from  April  and  May  1991  before  Hon.  Richard 
Levie.  Also  referred  to  as  the  "Caribbean  Cruise"  case,  this  matter  entailed  allega- 
tions of  civil  rights  violations  from  six  police  officers  against  the  District  of  Colum- 
bia and  various  other  high-ranking  police  officials  of  the  Metropolitan  Police  Depart- 
ment. 

As  lead  counsel,  I  represented  then  Chief  of  Police  Isaac  Fulwood,  former  Chief 
of  Police  Maurice  Turner,  former  Mayor  Marion  Bany,  etc.  While  the  principal  is- 
sues of  this  dispute  concerned  alleged  violations  of  civil  and  Constitutional  rights, 
the  issue  which  led  to  the  formulation  of  significant  case  law  and  statutory  law  cen- 
tered around  journalistic  privilege. 

The  media  attention  drawn  by  the  case  was  substantial.  It  intensified  when  the 
allegation  arose  that  Chief  Fulwood,  prior  to  the  date  of  a  planned  police  drug  raid, 
had  released  to  a  Washington  Post  reporter  a  handbook  with  vital  mformation  con- 
cerning the  raid.  The  reporter  was  subpoenaed  by  plaintiffs  but  invoked  the 
newsgatherer's  privilege  and  refused  to  testify.  The  trial  was  interrupted,  a  hearing 
was  held  and  she  was  found  in  contempt.  An  immediate  appeal  was  taken  by  the 
reporter  while  the  trial  continued. 

The  issue  on  appeal  was  whether  the  reporter  had  waived  her  privilege  by  alleg- 
edly telling  her  fiance  that  she  had  obtained  information  on  the  raid.  The  trial  court 
ruled  there  was  a  waiver,  the  Court  of  Appeals  affirmed,  smd  the  City  Council  sub- 
sequently passed  legislation  on  the  matter. 

After  five  weeks  of  rigorous  litigation,  the  trial  ended  in  a  mistrial  when  the 
Court  determined  the  jury  had  discussea  some  aspects  of  the  case  amongst  them- 
selves while  the  trial  was  in  progress. 

Before  the  scheduled  date  of  retrial,  a  settlement  was  reached. 

Opposing  counsel  was  Candida  Steel,  Esq.,  1155  15th  St.,  NW.,  Washington,  D.C. 
20005.  Telephone  (202)  371-2266. 

(B).  Smith  V.  Squillacote,  800  F.Supp.  993  (D.D.C.  1992).  This  case  established 
significant  rules  of  law  in  the  field  of  special  education  of  developmentally  disabled 
individuals.  I  was  sole  counsel  in  this  action  brought  on  behalf  of  Franklin  L.  Smith, 
Superintendent  of  the  District  of  Columbia  Public  Schools. 
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The  District  of  Columbia  filed  a  complaint  challenging  a  hearing  officer's  decision 
that  notices  of  proposed  change  in  educational  placement  sent  to  the  parents  of  a 
learning  handicapped  student  were  insufficient  under  the  Individuals  With  Disabil- 
ities Act.  The  trial  court  granted  the  parents'  motion  for  summary  judgment  and 
dismissed  the  complaint  holding  the  action  was  moot  with  the  passmg  of  the  school 
year  in  question.  The  District  appealed. 

The  Circuit  Court  held  that  the  passing  of  a  school  year  does  not  render  moot  a 
challenge  to  a  hearing  officer's  determination  that  a  notice  of  proposed  change  in 
educational  placement  was  statutorily  deficient,  because  the  issue  is  "capable  of  rep- 
etition, yet  evading  review."  Jenkins  v.  Squillacote,  935  F.2d  303,  307  (D.C.  Cir. 

1991). 

On  remand,  both  parties  moved  for  summary  judgment.  The  District  prevailed  ob- 
taining summary  judgment  declaring  the  District's  notices  statutorily  sufficient. 
(See  attached  decision  published  in  the  Fed.  Supp.  Reporter). ^ 

(C).  In  Re  E.O.B..  DR  2450-90M.  This  was  a  Writ  of  Habeas  Corpus  emergency 
proceeding  brought  by  the  District  of  Columbia  on  behalf  of  the  State  of  Florida, 
to  regain  custody  of  an  eighteen  month  old  infant.  The  child  had  been  brought  to 
the  District,  by  his  natural  mother  to  be  placed  for  private  adoption  in  exchange 
for  monetary  compensation.  Attorneys  for  the  State  of  Florida  and  I  successfully  pe- 
titioned the  Court  for  a  Writ  of  Habeas  Corpus.  The  Court  ordered  the  private  adop- 
tion agency  to  immediately  release  the  infant  to  the  State  of  Florida. 

The  issues  presented  by  this  action  helped  raise  concerns  regarding  the  adoption 
of  children  by  private  agencies.  Regulatory  controls  of  the  private  adoption  industry 
were  consequently  tightened  by  the  District  of  Columbia. 

Presiding  Judge,  Zinora  Nlitchell-Rankin.  Counsel  for  State  of  Florida,  David 
West.  (See  attached  letter  fi-om  Mr.  West  to  Herbert  O.  Raid,  Sr.)2 

(D)  Other  cases: 

1.  McCray  v.  District  of  Columbia.  Wrongful  death  case  arising  out  of  the  shooting 
death  of  a  man  by  an  off-duty  D.C.  Metropolitan  police  lieutenant.  Legal  issue  pre- 
sented: whether  the  District  could  be  held  liable  under  the  theory  of  respondeat  su- 
perior when  the  officer  was  off-duty  and  not  engaged  in  advancing  the  business  of 
the  District. 

After  two  weeks  of  trial,  the  District  of  Columbia  settled  during  plaintiflrs  case 
in  chief,  and  the  jury  went  on  to  deliberate  against  the  police  officer  who  was  rep- 
resented by  private  counsel. 

Trial  Judge  R.  Levie,  opposing  counsel  Metcalfe  King,  and  Dovey  Roundtree,  coun- 
sel for  co-defendant  police  officer. 

2.  Jewett  V.  District  of  Columbia.  Four  persons  sustained  serious  injuries  when 
their  vehicle  crashed  into  a  bridge  abutment.  The  issues  were  whether  the  speed 
of  plaintiffs'  vehicle  and  intoxication  of  driver  were  superseded  by  alleged  negligence 
of  the  District  of  Columbia  in  maintaining  the  accident  site  free  of  foliage. 

Jury  trial.  Verdict  for  the  District  of  Columbia. 

Trial  Judge  John  Suda  and  Robert  Cadeaux,  opposing  coimsel. 

3.  Ramsey  v.  District  of  Columbia.  Plaintiff  refused  to  comply  with  a  police  offi- 
cer's repeated  instructions  to  move  his  double  parked  vehicle.  Plaintiff,  who  had 
been  disorderly  prior  to  the  officer's  arrival,  became  even  more  infuriated  and  re- 
sisted arrest.  The  police  officer  used  force  to  restrain  and  subdue  plaintiff.  In  his 
complaint,  plaintiff  asserted  several  tort  counts  and  allegations  of  constitutional 
rights  violations. 

After  plaintiff  testified  and  offer  of  $30,000  was  made  to  settle  the  case.  The  offer 
was  refused  and  the  jury  returned  a  verdict  of  $10,000  the  day  after. 
2.  Continuing  legal  education  and  training. 

A.  October  1991.  National  Institute  of  Trial  Attorneys  (NITA)  one-week  intensive 
training  course  for  Senior  Trial  Attorneys  in  Washington,  D.C.  The  primary  objec- 
tive of  the  course  was  to  sharpen  such  litigation  skills  as  Opening  Statements,  Clos- 
ing Arguments,  Cross-Examination,  Strategies  in  Negotiation  Techniques,  Evi- 
dentiary Considerations,  etc. 

B.  1992.  Two-day  seminar  on  Swaying  the  Jury.  Focused  on  different  techniques 
in  making  Opening  Statements  and  Closing  Arguments  to  juries.  A  mock  jury  was 
used,  deliberations  were  videotaped  and  later  analyzed. 

C.  1993.  One  day  seminar  sponsored  by  the  Department  of  Justice  on  Legal  Writ- 
ing for  Senior  Attorneys. 

D.  1991-1993.  Yearly  in-house  legal  ten-week  training  sessions  on  Civil  Trial 
techniques. 


1  Retained  in  the  Committee  files. 

2  Retained  in  the  Committee  files. 
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3.  Legal  Associations  and  Professional  Organizations 

A.  National  Veteran  Legal  Services  Project.  Appointed  by  the  D.C.  Bar  as 
Boardmember  of  the  National  Veteran  Legal  Services  Project.  The  project  advances 
the  legal  rights  of  veterans  by  initiating  legal  actions  where  the  rights  of  veterans 
are  concerned.  The  project  has  prepared  and  published  a  two-volume  practice  man- 
ual on  the  rights  of^veterans  to  assist  attorneys  who  wish  to  represent  veterans  in 
asserting  their  rights. 

B.  D.C.  Bicentennial  Commission.  I  continue  to  be  a  member  in  this  Commission. 

4.  Attachments 

Throughout  the  period  of  employment  with  the  Office  of  the  Corporation  Counsel, 
I  have  received  letters  from  various  persons  attesting  to  and  commending  the  qual- 
ity of  representation  and  services  I  have  provided. 
I  attach  them  for  reference  and  consideration.  ^ 

Should  any  further  information  be  required,  I  may  be  reached  at  home  (202)  726- 
6690  or  at  my  office  (202)  727-3500. 
Respectfully  submitted, 

Rafael  Diaz. 


The  Court  of  Common  Pleas, 

County  of  Cuyahoga, 
Cleveland,  Ohio,  November  11,  1993. 

Hon.  John  Glenn, 

Governmental  Affairs  Committee,  U.S.  Senate,  Washington,  DC. 

Dear  Senator  Glenn:  I  trust  that  this  letter  finds  you  well.  I  am  most  pleased 
to  have  this  opportunity  to  write  to  you  in  regard  to  the  recent  nomination  of  Mr. 
Rafael  Diaz,  E^q.  for  a  judgeship  on  the  Superior  Court  of  the  District  of  Columbia. 

I  am  familiar  with  Mr.  Diaz's  dedication  to  public  service  and  his  competence  as 
a  lawyer.  Having  attended  law  school  at  George  Washington  University  in  the  late 
70's,  I  became  well  aware  of  the  growing  Hispanic  Commimity  in  our  Nation's  Cap- 
itol and  through  the  years  have  maintained  close  contact  with  friends  who  are  ac- 
tive in  that  community.  Thus,  I  know  that  Mr.  Diaz's  credentials  and  abilities  are 
held  in  high  regard.  Obviously,  that  is  the  reason  why  he  has  been  nominated  for 
a  position  on  the  Superior  Court. 

Mr.  Diaz  will  be  a  auite  capable  judge  and  those  of  use  who  are  familiar  with 
him  are  proud  of  his  selection.  More  importantly,  based  on  his  background  Mr.  Diaz 
will  also  be  a  sensitive  jurist.  I  believe  that  he  will  embrace  his  position  and  the 
substantial  authority  which  accompanies  it  with  humility  and  a  keen  sense  of  re- 
sponsibility rather  than  arrogance. 

Senator  Glenn,  I  am  also  acutely  appreciative  of  the  historic  nature  of  this  ap- 
pointment and  know  that  you  not  only  understand  this  fact  but  that  you  too  share 
a  deep  commitment  to  the  advancement  of  all  segments  of  our  Society.  And  although 
the  Hispanic  Community  of  the  Washington  area  will  most  directly  benefit  from  the 
symbolic  impact  of  this  appointment,  the  entire  Community  will  certainly  be  better 
off  having  such  a  well  qualified  individual  serving  as  judge. 

Accordmgly,  I  am  writing  to  respectfiilly  urge  the  swift  confirmation  of  Mr.  Diaz 
as  a  judge  on  the  Superior  Court  of  the  District  of  Columbia  by  the  General  Serv- 
ices, Federalism  and  the  District  of  Columbia  Subcommittee.  I  thank  you  for  your 
kind  attention  in  this  matter. 
Sinceramente, 

Jose  A.  Villanueva, 

Judge. 

o 


^  Retained  in  the  Committee  files. 
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